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the bank of an opportunity to go against the forger and may allow a dishonest 
depositor or payee to aid the forger to escape." A similar argument, however, 
would have equal force in the case already mentioned where an innocent pur- 
chaser of a stolen chattel is sued in conversion. Yet the rule which would be 
followed, it is submitted, would be quite the contrary of that here laid down. 

Whatever in such cases be the theory of the courts in placing a liability upon 
the plaintiff to have his claim against the bank defeated by his subsequent negli- 
gence, the weight of authority in the United States including 1 New York 
allows no such result without proof of damage to the bank. 18 Yet slight proof 
of injury is often sufficient." 

The instant case goes further than the depositor cases, for here no representa- 
tion was made upon which the bank would be justified in acting. This extension 
of settled legal principles cannot be justified upon analogy, but if at all, only 
upon the ground of the present day commercial needs for expeditious banking 
methods. 20 Furthermore, the instant case by anology seems at variance with 
three settled rules as laid down in previous New York cases. First, if the bank 
is negligent the negligence of the depositor is immaterial. 21 Second, if the bank 
suffered no loss the negligence of the depositor is immaterial. 22 Third, in any 
event the bank is liable to a depositor for paying forged instruments when at 
the time the payments were made, the depositor had violated no duty which it 
owed to the bank. 23 

The Measure op Restitution in Rescission for Default. — "Now where a 
contract is to be rescinded at all it must be rescinded in toto and the parties put 
in statu quo." 1 Unfortunately "non tamen inritum quodcumque retrost efficiet, 
neque diffinget infectumque reddet quod fugiens semel hova vexit."* This restora- 
tion is impossible of literal fulfillment. Hence it is not surprising that the faithful 
reiteration of the doctrine by the American courts which nevertheless view with 
favor the rescission remedy, has rendered the status quo concept truly Protean. 3 

age ..." United States v. National Exchange Bank of Boston (D. C. 1905) 
141 Fed. 209, 211. No other authorities were cited in the instant case. Even in 
Pennsylvania, however, no case has been found which justifies the extreme position 
of the instant case. 

" See McNeely v. Bank of North America, supra, footnote IS, pp. 594, 595. 

M Houseman Spitzley Corp. v. American State Bank (1919) 205 Mich. 268, 
171 N. W. 543; Kearny v. Metropolitan Trust Co. (1905) 110 App. Div. 236, 
97 N. Y. Supp. 274, aff'd (1906) 186 N. Y. 611, 79 N. E. 118; Murphy v. Metro- 
politan Naff I Bank (1906) 191 Mass. 159, 77 N. E. 693; Janin v. London, etc. Bank 
(1891) 92 Cal. 14, 27 Pac. 1100; Wind v. Fifth Nat'l Bank (1890) 39 Mo. App. 
72; Pratt v. Union Nat'l Bank (1909) 79 N. J. L. 117, 75 Atl. 313, aff'd (1911) 
81 N. J. L. 588, 80 Atl. 492; Hardy & Bros. v. Chesapeake Bank (1879) 51 Md. 
562; cf. First Nat'l Bank etc. v. Allen (1893) 100 Ala. 476, 14 So. 335; but cf. 
Israel v. State Nat'l Bank, etc. (1909) 124 La. 885, 50 So. 783. 

™ Cf. Leather Manufacturers' Bank v. Morgan, supra, footnote 4. 

80 Whether or not the facts in the instant case warranted a finding of ratifica- 
tion is another question. This note has attempted only a discussion of the ground 
taken by the court. 

21 Critten v. Chemical Nat'l Bank, supra, footnote 10. 

22 Kearny v. Metropolitan Trust Co. supra, footnote 17 ; Metallurgical Securi- 
ties Co. v. M. & M. Securities Co., supra, footnote 5. 

** Critten v. Chemical Nat'l Bank, supra, footnote 10. 

' Lord Ellenborough, C. J., in Hunt v. Silk (1804) 5 East 449, 452, where be- 
cause the parties could not be put in statu quo, a lessee was not permitted to- 
rescind and recover rent paid, although the lessor had defaulted materially. And 
in Couch v. Crane (1914) 142 Ga. 22, 27, 82 S. E. 459, "Rescission involves restora- 
tion to the original status . . . "; see Story, Contracts (5th ed. 1884) § 1337. 

' Horace, Bk. Ill, Ode XXIX. 

'Hunt v. Silk, supra, footnote 1, represents the English view, which has the 
virtues of logic and comparative simplicity of application. Cf. Masson v. Bovet 
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An interesting phase of this question appears in the recent case of Dermott Land, 
etc. Co. v. Walter A. Zelnkker S. Co. (C. C. A. 8th Cir. 1921) 271 Fed. 918. 
Here the plaintiff vendee paid in advance the entire price of a quantity of goods 
contracted to be delivered in instalments by the defendant vendor. The latter 
defaulted after a portion of the goods had been delivered to and resold by the 
vendee at a net advance. After rescinding, the latter sued for the purchase price 
less the contract value of the goods received. But the defendant claimed a set-off 
of the vendee's gross receipts from the resale. Held, one judge dissenting, for 
the plaintiff. "... We do not think that justice requires appellee [plaintiff 
vendee] to acount for what the property delivered sold for. ..." 

Careful legal thinkers have considered rescission or disregard of a contract 
for default, and the consequent action in quasi-contract, a mode of procedure anti- 
thetical in principle and nature to the alternative action for damages for breach 
of contract. 4 The distinction is clearly observed by the English courts, which 
strictly insist that a party may not with one hand brush aside the contract 
to regain benefits conferred, and pocket with the other hand any portion of 
whatever benefits were received by him under the agreement. 5 

American authorities, however, in their extended development of the quasi- 
contractual remedy in such cases, reveal a welter of confused and contradictory 
pronouncements as to the measure of the restitution required of the party rescind- 
ing. For example, in some cases where a life insurer defaults, the assured is 
permitted to rescind and to recover the full amount of the premiums paid. 6 These 
opinions either ignore the benefit of the insurance enjoyed during the life of the 
policy, or else tacitly balance this against the usual detriment of increased risk 
due to lapse of time. At all events, no restitution is required. 

This situation may be compared with the numerous cases where a vendee of 
realty, in possession before the closing of title, has rescinded for default and 
sues to recover benefits conferred. While such a vendee will be credited on 
account of improvements made, the rules are not uniform for the estimation of 
this credit.' Moreover, it is generally held that there must be a deduction from 
the recovery on account of rents and profits for the use of the land during occu- 
pancy. 8 Some, but not all jurisdictions, credit the vendee with interest on the sum 



(N. Y. 1845) 1 Denio 69; see Gatling v. Newell (1857) 9 Ind. 572, 577 el seq.; 
Woodward, Quasi-C ontracts (1913) 425. But cf. Fay v. Oliver (1848) 20 Vt. 118. 

4 See Woodward, op. aft 431; Williston, Sales (1909) 789. Constantly is it 
declared in the cases that one or the other remedy may be elected. See, e. g., 
Graves v. White (1882) 87 N. Y. 463, 465; McDonald v. Kansas, etc. Co. (C. C. 
A. 1906) 149 Fed. 360, 363, 364. Rescission and recovery of benefits for de- 
fault are also an accepted remedy in the Civil Law. See Pothier, Contrat de Vente 
(1778) § 475; Code Civil arts. 1184, 1610, 1654. 

n Hunt v. Silk, supra, footnote 1 ; see 3 Williston, Contracts (1920) § 1460. 

'Supreme Council v. Black (C. C. A. 1903) 123 Fed. 650; American Life Ins. 
Co. v. McAden (1885) 109 Pa. St. 399, 1 Atl. 256; Van Werden v. Assurance Soc. 
(1896) 99 Iowa 621, 68 N. W. 892; cf. Minsho v. Bankers Life Ins. Co. (1908) 
129 App. Div. 332, 113 N. Y. Supp. 346 (fraud). 

' Mason v. Lowing (Tenn. 1882) 10 Lea 264 (enhancement of the land in 
value) ; see Hood v. Building Ass'n (1894) 8 Tex. Civ. App. 385, 388, 27 S. W. 
1046 (value of the improvements) ; cf. Farris v. Ware (1872) 60 Me. 482 (cost 
of the improvements to the vendee) ; Kean v. Landrum (1905) 72 S. C. 556, 52 
S. E. 421; Taylor v. Porter (Ky. 1833) 1 Dana 421; Neblett v. MacFarland (1875) 
92 U. S. 101 (rescission for fraud). 

'Axtel v. Chase (1881) 77 Ind. 74; Todd v. Leach (1896) 100 Ga. 227, 28 S. 
E. 43; Mason v. Lowing, supra, footnote 7; Hood v. Building Ass'n, supra, foot- 
note 7 (semble) ; contra, Ankenv v. Clark (1893) 148 U. S. 345, 13 Sup. Ct. 
617. But see 3 Williston, Contracts (1920) §1457; and cf. McDaniel v. Gray & 
Co. (1882) 69 Ga. 433. It is unfortunate that the opinions do not indicate whether 
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recovered, from the date of original payment.* Unlike the insurance cases dis- 
cussed above, the weight of authority in the realty cases requires him who rescinds, 
to restore something; but, as shown, the latter cases are at variance as to the 
proper demesuration of that restituendum. 

Also in the rescission for default of transfers of personalty, the general rule 
requires restoration of what was received under the contract. 10 And with this 
generality ends uniformity. There is a difference of opinion as to whether, against 
the recovery, should be debited the value of the use of what was received. In 
contrast with the land cases treated above, the weight of authority seems to deny 
such a debit." But some courts declare that the depreciation in value due to such 
use or even to accidental causes, should be borne by the party rescinded against. 13 
Obviously, when a vendee who received new goods returns them used, and conse- 
quently of but second-hand market value, the vendor, if there is no allowance 
therefor, appears to be just that much worse off than if the contract had never 
been. 13 Such a result seems hardly consonant with the professed doctrine of the 
status quo. 

When the rescinding party is unable to restore anything in specie, as in the 
instant case, some cash equivalent, if rescission is permitted at all, must gen- 
erally be restored." Little precise authority has been found, and in the opinions 
as reported, there is, unfortunately, little if any discussion as to the measure of 
such cash equivalents. 15 

However, the position of the defendant vendor may be likened to that of a 
plaintiff who is in default on a contract, but who nevertheless seeks to recover in 
a common count. Undoubtedly in situations like the instant case, expedition and 
simplicity are promoted by requiring restoration before suit, or set-off against the 
recovery by a rescinding plaintiff. These are the approved methods of procedure. 
But the same ultimate result to the parties, under the quasi-contractual theory, 
would be reached if each could bring a separate action for benefits conferred. 

the basis of calculation be the actual receipts or the rental value in the realty 
market. 

'Kicks v. State Bank (1904) 12 N. Dak. 576, 98 N. W. 408. But cf. cases 
cited supra, footnote 8, wherein the question of interest was apparently ignored 
by the courts. 

"Hoadly v. House (1859) 32 Vt. 179; cf. Cobb v. Hatfield (1871) 46 N. Y. 533 
(fraud). But restitution has been excused if rendered impossible by the act of 
another, without fault of the rescinder. Robertson v. Brooks (1889) 40 
Fed. 525; cf. Henninger v. Heald (1893) 51 N. J. Eq. 74, 26 Atl. 449; Brown v. 
Witter (1840) 10 Ohio 142. 

"Campbell Mfg. Co. v. Marsh (1894) 20 Colo. 22, 36 Pac. 799 (printing 
press) ; Benson v. Cowell (1879) 52 Iowa 137, 2 N. W. 1035 (money) ; contra, 
Wilson v. Burks (1883) 71 Ga. 862; cf. Aultman, etc. Co. v. Mead (1901) 109 
Ky. 583, 60 S. W. 294; Schank v. Schuchman (1914) 212 N. Y. 352, 106 N. E. 127. 

B Campbell v. Marsh, supra, footnote 11. Cf. Wilson v. Burks, Aultman v. 
Mead, supra, footnote 11; Ncblett v. MacFarland, supra, footnote 7; Rackemann 
v. Riverbank, etc. Co. (1896) 167 Mass. 1, 44 N. E. 990. 

13 Although under certain circumstances interest upon the purchase money 
will offset the use value of the goods, yet there remains uncompensated the loss 
of market value, which is the result (1) of intrinsic deterioration and (2) of 
their now second-hand quality. 

"See White v. Miller (1910) 43 Pa. Super. Ct. 572, 576; cf. Timmerman v. 
Stanley (1905) 123 Ga. 850, 51 S. E. 760, discussed in (1906) 6 Columbia Law 
Rev. 53. The same is true in the somewhat analogous situation of rescission for 
fraud. Basye v. Paola Ref. Co. (1909) 79 Kan. 755, 101 Pac. 658; cf. American, 
etc. Co. v. Taggert (1906) 124 111. App. 567. In Miller v. Roberts (1911) 9 Ga. 
App. 511, 71 S. E. 927 (rescission for fraud), the court hints that the measure of 
restitution will include net profits. 

15 E. g., see Brewster v. Wooster (1892) 131 N. Y. 473, 30 N. E. 489; cf. 
cases cited infra, footnotes 17, 18. 
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In the cases which involve defaulting plaintiffs, the authorities are far from 
harmonious. One view permits recovery of the contract value of the benefit less 
the damages to the defendant for the plaintiff's non-performance. 16 Other courts 
give the plaintiff the actual value with such deduction." A third doctrine measures 
recovery by a quantum meruit or a quantum valebat not greater than the contract 
value, less damages. 18 The first rule seems utterly to disregard the alternative 
and quasi-contractual character of the remedy. The second view goes to the 
other extreme, but, it is submitted, is unduly favorable to the defaulter." The 
third doctrine is a compromise, an effort to recognize both the quasi-contractual 
election, and the poor policy of allowing one to profit from his own wrong. 2 * 
Some insurance cases reveal well the conflict of authority within a subdivision of 
this immediate subject. An insurer, rightly declaring forfeit a policy for de- 
fault, is suable in quasi-contract. One doctrine declares the measure of recovery 
to be the amount of premiums paid to date of forfeiture, less the value of the 
assurance. 21 Another view compels return of the premiums, with interest, but 
less the actual cost of the risk to the insurer. 22 

From the authorities and analogies presented hereinabove, it is evident that a 
Daedalus is yet to be found for the restitution problem. The instant case, by 
analogy, may seem to accord with the cases which allow a defaulting plaintiff 
to recover the contract value of benefits conferred. 23 But the language of the 
opinion leaves it clearly inferable that a loss from resale in a falling market 
would not have been placed upon the vendee. 24 

The union of the contractual and quasi-contractual, effected by the courts 
which have departed from the strict logic of Hunt v. Silk, 2 " will necessarily pro- 
duce doctrinal hybrids. However, to allow a defaulting vendor to set-off a 
quantum meruit or valebat* but not more than the contract value, would be a rule 
still savoring of the quasi-contractual theory, and probably not shocking to the 
average man's sense of fitness. 26 

"Pinches v. Swedish, etc. Church (1887) 55 Conn. 183, 10 Atl. 264; Aetna, 
etc. Works v. Kossuth County (1890) 79 Iowa 40, 44 N. W. 215; see (1901) 1 
Columbia Law Rev. 324, 325; Woodward, op. cit. § 178. 

"Gillis v. Cobe (1901) 177 Mass. 584, 59 N. E. 455; see Wanhschaffe v. 
Portoja (Tex. Civ. App. 1901) 63 S. W. 663; see (1901) 1 Columbia Law Rev. 
324, 325; Woodward, op. cit. § 178. 

18 Eyerman v. Mt. Sinai Cemetery Ass'n (1876) 61 Mo. 489; United States v. 
Molloy (C. C. A. 1906) 144 Fed. 321 ; cf. Atkins v. Barnstable (1867) 97 Mass. 
428; see (1901) 1 Columbia Law Rev. 324, 325. Cf. Hemming cr v. Western 
Assurance Co. (1893) 95 Mich. 355, 54 N. W. 949; City of Chicago v. Sexton 
(1885) 115 111. 230, 2 N. E. 263. 

M By encouraging defaults in a rising market where such conduct may easily 
be more profitable than full performance. 

20 Should the quantum meruit or quantum valebat be measured by the cost 
to the plaintiff? By a perhaps peculiar value to the defendant? By the general 
market value? And as of what time? Cf. cases cited supra, footnote 7; dis- 
cussion supra, footnote 8; 3 Williston, Contracts (1920) §§ 1478-1485. 

a New York Life Ins. Co. v. Statham (1876) 93 U. S. 24. 

™Abell v. Penn, etc. Ins. Co. (1881) 18 W. Va. 400; cf. Cleckly v. Mutual 
Fidelity Co. (1903) 117 Ga. 466, 43 S. E. 725 (attempted rescission for fraud) ; 
but cf. Titlow v. Reliance, etc. Ins Co. (1914) 246 Pa. St. 503, 92 Atl. 747 (recov- 
ery of full amount). "Supra, footnote 16. 

24 Probably default by a vendor is unlikely to occur under such circumstances. 
But suppose a steady or a slightly rising market, in which the vendee resold at a 
loss which could have been avoided by the exercise of better business judgment? 

25 Supra, footnote 1. 

26 Recovery under the rule suggested should be compared with the measure 
of damages in the various possible situations, were suit for breach of contract. 
See 3 Williston, Contracts (1920) §§ 1478-1485. But the supplemental purpose of 
quasi-contract, as an alternative remedy in these cases, should be borne in mind. 
See Lord Mansfield, C. J., in Towers v. Barrett (1786) 1 Term Rep. 133, 134. 



